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   IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE: : : :
TINSUKIA

Present:   Smt. Audri Bhattacharyya, A.J.S.

Chief Judicial Magistrate,

                    Tinsukia.

                                      G.R. Case No. 2072/14

                 Under Section 279/338/427 of Indian Penal Code 

            The State of Assam........................................Complainant

                                           -Versus-

  Sri Biren Phukan..........................................Accused person   

Appearance:-

             Sri B.B.Yadav,

             Ld. Addl. Public Prosecutor.......................For the State

             Sri S. Sarma

             Advocate...............................................For the accused

          Evidence recorded on : 15.06.15,  17.08.15,  03.10.15,  
      19.12.15, 21.10.16,  25.01.17,  07.08.17,
       30.12.17.

          Date of Argument        : 07.03.2018.

          Date of Judgment         : 20.03.2018
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                                               J   U  D  G  M  E  N  T

 1.  The prosecution case in brief is that on 15.10.14

the complainant Sri Surendra Mech filed an Ejahar before the Officer in

charge, Bordubi PS stating inter alia that on 11.10.14 at around 2:00

pm while his “Tata Venture” passenger vehicle bearing Registration No.

AS-23BC-0886  was  going  towards  Duliajan  from  Tinsukia,  a  Swift

(Maruti) vehicle bearing no. AS-06M-0195 coming in a  high speed from

Duliajan side hit his vehicle on the Bordubi Tinsukia road resulting in

huge damage to  his  vehicle.  Moreover,  two passengers  namely  Sri

Jatin Bora and Smti Lakhi Bora alongwith the driver Sri Dibash Gogoi

got injured. Hence, he filed this case. 

                     2. Upon  receiving  the  Ejahar,  the  officer-in-charge,

Makum  PS  registered  a  case  vide.  Makum  P.S  case  No.  97/14  u/s

279/337/338/427 of IPC.  The police investigated the case and filed

charge-sheet against the accused Sri Biren Phukan u/s 279/338/427 of

IPC.  Summons  was  served  upon  the  accused  person  and  on  his

appearance  copy  was  furnished  and  the  particulars  of  offence  u/s

279/338/427  IPC  were  read  over  and  explained  to  the  accused,  to

which he pleaded not guilty and claimed to be tried. 

        3. The  prosecution  examined  as  many  as  10  (Ten)

PWs including the M.O., M.V.I. and the I.O.. The defence was of total

denial.  Heard the argument and perused the evidences,  documents

and record carefully.

Point for determination

  4.           The  following  points  are  considered  for

determination of this case:

(i) Whether the accused person on 11-10-2014

at about 2.00 pm drove his   vehicle (Swift

Maruti  Car)  bearing  No.  AS06M 0195 in  a

rash and negligent way   over  Tinsukia –

Bordubi Road near Itakhuli T.E. endangering

life of Shri Jatin Bora, Smti Lakhmi Bora and

driver Shri Dibos Gogoi and thereby liable to

be punished u/s 279 I.P.C. ?
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(ii)  Whether  the  accused  person  caused

grievous  hurt /injury on the person of Shri

Jatin Bora, Smti Lakhmi Bora and driver Shri

Dibos  Gogoi  by  driving  his  vehicle  (Swift

Maruti Car) bearing No. AS06M 0195   on 11-

10-2014  at  about  2.00  pm  in  a  rash  and

negligent way over Tinsukia Bordubi Road at

Itakhuli and thereby liable to be punished u/s

338 I.P.C.?

(iii)      Whether the accused person on 11-10-2014 

at about 2.00 pm drove his   vehicle (Swift  

Maruti  Car)  bearing No.  AS06M 0195 in a  

rash and negligent way   over  Tinsukia –  

Bordubi Road near Itakhuli T.E. and caused 

damage to the Tata Venture vehicle of the  

informant by mischief?

D  iscussions, Decisions And Reasons Thereof

                5.  The prosecution adduced the following evidences

for establishing their case:   

  6. PW-1, the informant Sri Surendra Mech deposed in

his evidence in chief on 10.11.13 his Tata Venture vehicle was going

from Tinsukia towards Duliajan taking about 8 passengers. On the way

at Itakhuli T.E., a Maruti Swift vehicle that was coming from Duliajan to

Tinsukia  bearing  Registration  No.  AS-06-M-0195  hit  his  said  Tata

Venture  vehicle  for  which  his  driver  Dibash  Gogoi  and  passengers

Lakhi Borah and one other had sustained injuries. The front side of his

said vehicle too got damaged. His driver informed about the accident

to  his  younger  brother  who  in  turn  informed  him.  This  witness

exhibited  the  Ejahar  as  Exhibit  1  and  Exhibit  1(1)  is  his  signature.

During  investigation  his  TATA  Venture  vehicle  was  also  seized  and

Exhibit 2 is the seizure list an Exhibit 2(1) is his signature on it.

7. PW-2 Sri   Jatindra Bora  is a eye witness and he

deposed that  on 11.10.2014 he was going from Tinsukia to Duliajan in
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a Venture vehicle. He along with his wife and son sat on the backside

of the driver. Then at Bahadur Chariali near Itakhuli Tea Estate a Swift

Dezire vehicle came from the opposite direction  and losing his control

had hit their vehicle. His wife sustained injury in her forehead and leg.

He sustained enjury in his wrist, left leg and lost 3 teeth in the front.

In his cross he stated that the Swift Dezire vehicle that hit them was of

cream coloured. He did not know the registration number of said Swift

Dezire  vehicle.  He  had  not  seen  who  drove  the  said  Swift  Dezire

vehicle involved in the accident.

8.   P.W.3 Smti Manjyoti Kalita Bora also deposed in her

evidence  that the incident occurred on 11.10.2014 in the afternoon at

about  3 pm. She along with her husband and son were going in a

Magic vehicle from Tinsukia towards Duliajan. At Bahadur Chariali  a

Swift Dezire vehicle that was coming in such a high speed that it lost

its control and had hit the vehicle in which they were traveling in front

side of the driver's seat. She sustained injury in her forehead, face and

finger. In her cross she stated that she did not know the exact speed

i.e. in the measurement of kilometres per hour but it was visible that it

was coming in a very high speed. She had not stated before police that

the Maruti Swift Dezire vehicle was in very high speed as police did not

ask her about it  and only had asked that where she had sustained

injuries.

9.    P.W.4 Sri Durga Shah could not say anything as to

how the accident occurred. He only deposed that in the year 2014,

there was an accident at a place called Kehan near Bordubi.

10. P.W.5  Sri  Bibhash  Gogoi   was  the  driver  of  the

Venture Vehicle carrying passengers. He deposed in his evidence in

chief that on 11.10.2014 at about 2 pm he was going from Tinsukia to

Duliajan driving a Venture vehicle with eight (8) passengers. A Maruti

Swift vehicle coming in a high speed had hit in the right side of his

vehicle coming in the opposite direction. The Registration no. of his

vehicle was AS-23BC-0886 and the Registration no. of the Maruti Swift

vehicle involved in the accident was AS-06M-0195. Ext. 2 is the seizure

list and Ext. 2(2) is his signature on it.
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11. P.W. 6, Sri Nipon Sharma  is a seizure list witness.

He deposed in  his  evidence that  police  seized the  vehicle  of  Biren

Phukan along with documents in his presence. Ext. 2 is the seizure list

and Ext. 2(2) is his signature. Police seized the other vehicle along with

document in his presence but he could  not remember the registration

number of the said vehicle. Ext. 3 is the seizure list and Ext. 3(1) is his

signature. During his cross, he stated that at the time of putting his

signature  on  Ext.  2  and  Ext.  3  the  accused Biren  Phukan was  not

present at Bordubi P.S. While he put his signature on Ext. 2 and Ext. 3

the  same  were  blank.  He  had  no  personal  knowledge  about  the

accident . 

12. P.W.7, Sri  Rajib Saikia  is also seizure list witness

and he deposed that police came to the place of occurrence and took

both  the  vehicles  to  the  police  station  and they  also  accompanied

Biren Phukan to Bordubi PS. He cannot say the registration number

and the driver of the other vehicle. Police took his signature on Ext. 2

and Ext. 3. Ext. 2(3) and Ext. 3(2) are his signatures.

13. P.W.8, Sri Umesh Ch. Sharma is the  MVI  and on

police  requisition  with  reference  to  Bordubi  PS  case  No.  97/14.  he

examined a Swift car bearing registration no. AS-06-M-0195 at Bordubi

PS campus and on examination he found certain damages to the said

vehicle. Ext. 4 is the MVI report and Ext. 4(1) is his signature. On the

same day under the said police requisition with reference to same case

he also examined a venture car bearing registration no. AS-23-BC-0886

at Bordubi PS campus. Ext. 5 is the MVI report and Ext.  5(1) is his

signature.

14. P.W.9, Dr.  Modhusmita  Borgohain,  the  MO  stated

that on 11.10.14 she was on duty at Oil India Hospital, Duliajan. On

that day on police requisition of Bordubi PS she examined Smt. Lakhi

Bora W/o Sri  Jatin Bora of  New Settlement Area,  Quarter No.  2249,

Duliajan at 3 pm and found following injuries:

1. Two cut injuries on the forehead measuring

in inch each.

2. Abrasion over right knee.



6

Both the injuries were recent simple in nature and

caused by RTA (Road Traffic Accident). Ext. 6 is the injury report and

Ext. 6(1) is her signature.

On the same day under the same police requisition

she also examined Sri Jatin Bora, S/o Sri Moheswar Bora and found the

following injuries:

1. Abrasion over left leg,

2. Swelling over right wrist.

Both the injuries were recent, simple in nature and

caused by RTA. Ext. 7 is the injury report and Ext. 7(1) is her signature.

During cross examination she deposed that in Exhibit 6 and Exhibit 7 ,

there is no mention of case number.

15. P.W.10, Sri Prafulla Borah, the IO of the case stated

that on 11.10.2014 he was working as ASI in Bordubi PS. On that day

at 2.30 pm, the then O/C Nikunja Borman got the information of the

motor accident over his phone and did the entry in GD vide no. 209 dt.

11.10.14  and  directed  him  for  preliminary  investigation.  Then  he

visited the Place of occurrence and prepared the sketch map. Ext. 8 is

the said sketch map. He recorded the statement of witnesses at the

place of occurrence. He seized the Swift Vehicle bearing registration

no. AS-06-m-0195 and the Venture vehicle bearing registration no. AS-

23-BC-0886 from the place of occurrence. Ext. 2 and Ext. 3 are the

Seizure lists. Ext. 2(4) and Ext. 3(3) are his signatures. On 15.10.14,

Surendra Mech, the owner of the Venture vehicle filed an ejahar. On

the same day, the driver/owner of the Swift vehicle Sri Biren Phukan

has been arrested and later on he was released on bail. He collected

the MVI Report and Medical Report on 18.10.14. After completing his

preliminary investigation, he submitted the C.D. to the O/C. S.I. Dilip

Kr. Das has completed the investigation against the accused person Sri

Biren Phukan and filed the charge-sheet under section 279/338/427 of

IPC.

16. During his cross, he stated that he took the charge

of investigation at 2.35 pm on 11.10.14. On the basis of GD entry no.

209 dated 11.10.14, he visited the place of occurrence, prepared the

sketch map, seized both the vehicle involved in the accident and took

statement of the witnesses. But the extract copy of GD Entry is not
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available in the case diary.

  17.   The  Hon’ble  Supreme  Court  in  State  of

Karnataka vs Satish; (1998) 8 SCC 493, held that the burden

lies on the prosecution to bring record on material to establish

the negligence or rash driving. In absence of any material on

record, no presumption of “rashness” or “negligence” can be

drawn by invoking the maxim “Res ipsa loquitor” to held the

accused guilty.  

        18.  To  constitute  an  offence  u/s  279  IPC  prove  of

criminal  rashness  or  criminal  negligence  is  essential.  It  is  a  known

proposition of law that simple lack of care will constitute civil liability

but for liability under criminal law a very high degree of negligence is

required to be proved. To constitute the offences under section 279

IPC, the point to be established are that the accused was driving the

vehicle in a public way in a rash and negligent manner. For proving this

sections rashness and negligence has to be established. The rashness

and negligence is the criminal rashness and criminal negligence. 

 

19.   It  is seen from the case record that ejahar  was

lodged after 5 days of the incident. But the informant did not  mention

the reason of delay in lodging the ejahar. The informant PW1 did not

witness  the accident,   and as such he had no personal knowledge

about  the  accident  that  how  it  occurred.   PW2  Shri  Jatindra  Bora

claimed to be eye witness and  deposed that the car that knocked the

TATA Venture Vehicle was a Swift Desire Car of cream colour.  PW3 Smti

Monjyoti Kalita also deposed  that a swift Desire Vehicle hit the TATA

Venture  vehicle  in  which  she  was  traveling   and  in  her  cross

examination she deposed that the car was perhaps grey in colour. But

if the seizure list Exhibit 3 is gone through, then it is reflected that in

fact one Maruti Swift Car was seized  in connection with the accident .

Hence it casts a doubt with regard to the type of car involved . Again

PW2 in his cross examination also deposed that he only guessed that

the Swift Desire vehicle was coming in high speed.  PW3 also  in her

cross examination  deposed that she did not know the exact speed but

it was in high speed.  PW 5 In his cross  examination deposed  that in



8

the said accident a goat was also hit and it got injured. The Maruti

Swift  vehicle  after  hitting  the  Goat  collided  with  the  TATA  Venture

Vehicle.  He did not  see the milometre of the Maruti Swift vehicle but

he only  assumed that  it  was  in  high  speed.  The  accident  occurred

while a goat crossed the road. Thus  prosecution failed to prove that

there was a criminal rashness and a criminal negligence on the part of

the accused so as to attract offences u/s 279/338 I.P.C. Moreover there

is no mischief proved on part of the accused so as to convict him u/s

427 I.P.C. The damage that occurred to the TATA Venture Vehicle was

as a result of the accident and hence mischief  u/s 427is not attracted .

                     20. Considering the above facts and reasons, I find that

the  prosecution  has  failed  to  prove  the  offences  punishable  u/s

279/338/427 IPC  against  the  accused beyond all  reasonable  doubt.

Accordingly, the accused Shri Biren Phukon is acquitted on benefit of

doubt  and  I  exonerate  the  accused  person  from  the  offences

punishable u/s 279/338 of  IPC,  setting him at  liberty forthwith.  The

seized  vehicles  along  with  documents  are  to  be  returned  to  its

registered  owners.  The  bail  bond  shall  stand  cancelled  after  six

months. 

21. This case is accordingly disposed of.

       Given under my hand and seal of this Court on the 20th

day of March, 2018.

       (Mrs Audri Bhattacharyya)
         Chief Judicial Magistrate,

                  Tinsukia.

Dictated and corrected by me.

(Mrs Audri Bhattacharyya)               
Chief Judicial Magistrate,
      Tinsukia.                                                            
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APPENDIX

PROSECUTION WITNESSES

P.W1- Sri Surendra Mech,

P.W2- Sri Jatindra Bora,

P.W3- Smti Manjyoti Kalita Bora,

P.W4- Sri Durga Shah,

P.W5- Sri Bibhash Gogoi,

P.W6- Sri Nipon Sharma,

P.W7- Sri Rajib Saikia,

P.W8- Sri Umesh Ch. Sharma, MVI,

P.W9- Dr. Modhusmita Borgohain, MO,

P.W10- Sri Prafulla Borah, IO.

PROSECUTION EXHIBITS  :

Ext.1-  Ejahar,

Ext. 2- Seizure list, 

Ext. 3- Seizure list,

Ext. 4- MVI report,

Ext. 5- MVI report,

Ext. 6- Injury report,

Ext. 7- Injury report,

Ext. 8- Sketch map,

Ext. 9- Charge Sheet.

              

     ( Mrs Audri Bhattacharyya )
                  Chief Judicial Magistrate,
                                                                     Tinsukia. 


